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President’s Message
Mario Delano, Esg.

i realize that the oider ! get the faster time seems to go by, but n the blink of an eye my
term as President is about half over. Sc far it’s been very busy, but | am fortunate to be
surrounded by professional and incredibly dedicated board and committee members
who make my job much easter.

We have had 3 very successful seminars over the past few months and # would like to
thank everyone for attending. On October 13, 2014 Past President, Marie Carey chared
the annual Traf College  Attorneys who were looking to experience the feel of being in
 Irial, making opening and closing statements and examining witnesses got the chance to
o so under the watchful eyes of seasoned trial attorneys. As If she were not busy
Enough, Marie than chairad the sold out 5th Annual Woinen and the Law Seminar on
Novamber 11, 2014. She assembled one of the most Impresswve speaking panels | have
ever heard, and the interaction with the attorneys who attended was lively and
informative. Thank you, Marie for all your hard work on these two seminars and thanks to all the speakers who
gave up their well carned day off to kelp us, On Novembar 25, 2014 Robert Luthman chairad the annual
Automabite Liability Semunar which had one of largest turnonts we have aver seen. The seminar was co-
sponsored by our friends at the Insurance Counc of New Jersey, Pob did a great job putting together a program
of intaresting topics and informative speakers. Thank ycu to Rob and his panel of speakers for a great
presentation. Ve look rorward to seminars fror some of our other committees aftar the first of the year.
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On Moverabier 10, 2014 Aldo Russo represerted us in front of the New jersey Supreme Court for the hearing on w0
Muaida v Xuskin, Aldo preparsd the Amicus brief on beha!f of tha MiDA and wrotz an articia on the case 13 Our
Summar 2014 issiie,

i am very proud 0 announce that on October 22, 2014 Past President, Stephen L. Faley, Ir., was recognized s
orz of the recigients of Frofessional Laveyer of the Vear, presented by the New lersey cummmmn )
Frofessionalismin the Law,

Contiruing in my efforts to plug the 2015 Annual Seminar at the Bedford Springs Resort and Spa In Bedfard
Springs, PAL | watdd like the membelship to knbw that this year we intend to recognire individials as Lawyer of
thie Year and Yeung Lawyer of the Year, The convention committes will be accepting nominations some time
after the first of the year. Stay tined to our websit= far details on how to make a nomination.

Finally, | would ke to wish you and your familiss safe and vary Happy Holidays. Ini our business, we seem to
spend more time at the offica and less time at home than we did In the past. At least at this time of year, | would
like to guote an sttartzy Trend of mineviho found me 3t the office
oh 2 Sunday moming, “In the end you will ot lament that vou In This Issue

could have billed more hours, but you will regret not spending DMt Mant B ks Llabliity Far ritiias Ca
enough time with family.” Enjoy your time with friends and family ET;:'E::: cement curt::pnrnbmﬁglﬂg ELBERT HUEHUESEE?.'.
this Holiday Season. GOULDS
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EQUIPMENT MANUFACTURERS’ LIABILITY FOR INJURIES
CAUSED BY REPLACEMENT COMPONENT PARTS:

ELBERT HUGHES V. GOULDS
Steven F. Satz, Esq.” and Richard J. Mirra, Esq.*

A worker services a piece of equipment that was manufactured many years before. He
removes the existing asbestos gaskets and packing from the equpment (which had been
serviced 1n a similar manner many times before), and replaces it with new asbestos gaskets
and packing purchased from a vendor untelated to the equipment manufacturer.  He 1s
subsequently stricken with an asbestos related disease. The manufacturer and seller of the
asbestos containing components, installed after the piece of equipment in which they are
mcorporated left the factory, but before the injured clammant worked on it, cannot be
identified. Is the manufacturer of the equipment i which these components were installed
well after 1t left the factory hiable?
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Notwithstanding that the courts m numerous states, including the Supreme Courts of
Cahfornia and Washington, have weighed in on this issue, there were no published decisions
in New Jersey until the Appellate Division decided this unconsolidated group of four appeals
i1 April 2014. The Supreme Court of New Jersey denied Plamntiffs’ Petition for Certification
on October 17, 2014.
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The Scope of the Replacement Parts Issue
This case (referring to the consolidated group) 1s distinguishable from “assembler’s Liability”
cases, in which a manufacturer incorporates in its finished product a defective component part. Plaintiffs in this case
conceded that there was no evidence that they were exposed to asbestus from the original asbestos-containing parts
ncorporated into the pumps they serviced years after they were manufactured Nor was any evidence presented that
the Defendant specified or required that asbestos-containing components be used when the pumps were serviced
subsequent to their manufacture. Lastly. there was no proof that any of the replacement components were placed
mto the stream of commerce by the equipment manufacturer. Instead. Plantiffs alleged that the equipment
manufacturer was strictly hable because it was foreseeable that asbestos-contaming replacement gaskets and packing
would be used in its pumps during the lifespan during their lifespan

Plantiff also argued in two of the four cases in the group that m addition to being strictly hable, Defendant was
liable on common law negligence grounds. The alleged basis was that the equipment manufacturer either knew, or
should have known, that individuals would i the future setvice install asbestos contammg gaskets and packing
when they performed service or repair work

The Trial Court’s Decisions

Defendant moved for summary judgment in two of these cases (Hughes, Greever) in August 2011. Tt moved for
summary judgment in the Fayer and the Mystrena cases in November 2011. The basis was that Plamtiffs failed to
present any cvidence that any Plaintiff was exposed to asbestos from asbestos-containing replacement gaskets or
packing manufaciured, distributed, sold, or supplied by the Defendant pump manufacturer.

The trial court granted summary judgment 1n all four cases. It 1ssued an unpublished Memorandum Decision m the
latter group of two cases, it framed the 1ssue as the liability of the equipment manufacturer for failure to warn
regarding exposure to replacement parts that contained asbestos that the manufacturer did not manufacture, sell,
specify or require. The basis of the court’s decision was that a plaintiff m New Jersey has long been required to

(Conirnued on page 4)



EQUIPMENT MANUFACTURERS' LIABILITY (Conimued fiom page 3)

prove that a defect existed in a produci when 1t left the manufacturer’s control, and that only those in the chain of
distribution of the replacement components may be found Liable. The record was devoid of any evidence that the
pump manufacturer placed nto the stream of commerce any asbestos-containing component which exposed any of
the Plaintiffs to friable asbestos

The First Published Decision on this Issue in New Jersey

The Appellate Davision framed the issues in this case in terms of the classic elements of iort law — the esiablishment
of a duty, 1ts breach, and proximate causation. Like the Courts in several other jurisdictions that have addressed the
1ssue of component parts replacement liability, the Appellate Division arrived at the same conclusion when it affirmed
the trial court’s entry of summary judgment in all four cases. It did so, however, in a manner that differed from those
other court’s analyses

The Scope of the Duty to Warn

The Appellate Division imtially noted that the New Jersey Product Liability Act (PLA) does not apply to
environmental tort matters. N.J.S A. 2A:58C-6. [i therefore analyzed this case based on common law principles.

The Court first devoted a substantial portion of its opinion to the fundamental issue of wheiher the manufacturer of a
“bare metal” piece of equipment need place a waining on its product regarding potential dangers associated with
exposure to friable asbestos

The Court noted that the starting pomnt in the analysis, given that the PLA 1s inapplicable, 1s whether the action sounds
n strict hability (which presumes that the manufacturer/seller knew of the dangers associated with its product), or
negligence (which requites a plaintift to prove what the manufacturer/seller knew, or reasonably should have known).
The Court noted that the absence of a warning by 1tself render the equipment or machinery defective. In the toxic tort
context, New Jersey courts (1.¢. Becker v. Baron Bros., 138 N.J. 145, 159-61 (1994)) have held that it cannot be
presumed that all asbestos-containing products ate pose an equal threat of harm. Therefore, there can be no blanket
requirement to warn. Instead, the focus must be on the umque aspects of the particular product that allegedly caused
the harm complained of.

The Court’s analysis then moved to the underlying purpose of a warning. It noted that fundamentally, it 1s designed
to reduce as much as possible the product’s risk without interfering with 1ts intended use. (Beshada v. Johns-Manville
Prods. Corp, 90 N.J. 191, 201 (1982). It requires the product’s manufacturer or seller to take reasonable measures to
communicate the warning to those who will probably use it. That duty can expand the audience of those who may be
expected to recerve the warning, depending on the context. The Court noted by way of example that a pharmaceutical
company has a duty to communicate the warmng not only to the health care provider to whom it is sold, but as well to
that provider’s patient or consumer. (Davis v. Wyeth Labs, Inc,, 399 F.2d 121,131 (9% Cur. 1968). As well, the duty
may even extend to products that the manufacturer itself did not
manufacture or sell (citing Molino v. BF. Goodrich Co,, 261 N.J.
Super 85, 93 (App. Div. 1992), certif. denied, 134 N.J. 482 (1993).
There, a tire manufacturer was found to have a duty to warn of
dangers posed by a wheel rim it did not make, because its tire could
not function m the absence of the wheel nn which it was mounted to
form an assembled unit).

Applying that analysis to the facts of this case, the Court noted that
the pump in 1ssue ncorporaied asbestos-containing cornponents
when 1t left 1ts control. It held that plaintiffs were therefore entitled
to an mference that those who replaced the gaskets and packing
during the course of maintenance or repairs. or others in close
proxmmity, would be exposed to a nisk of exposure to the asbestos in ihose replacement parts. The Court therefore
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(Continuec foin page 4 EQUIPMENT MANUFACTURERS LIABILITY

held that 1t may be presumed that the manufacturer knew of any danger posed by the asbestos-containing
components 1n its equipment, and that 1t was reasonably foresecable that those components would be periodically
replaced over the lifetime of the pump.

Notwithstanding the fact that the manufacturer never required or specified the use of asbestos-contaiming
components, the Court held that the paucity of widespread alternatives at the time the pumps were sold made 1t
reasonable to conclude that the components encountered by those who worked on them once they were in the -
field would 1n all likelthood contain asbestos. Thus, the Court held that not only were those who encountered the
ongmal asbestos-containing components that were imstalled during the manufacturing process m the class of
foresecable users for the purposes of this analysis, but so too were those who would encounter the componants
during routine mainfenance, servicing or repair

The Court then turned to a risk - .. analysis of the duty to warn It held that imposing a duty to warn on an
equipment manufacturer would only mimmally impact the utility of the product, citing Campos v. Firestone Tire
& Rubber Co., 98 N.J. 198, 206 (1984)

Causation: The Ultimate Issue

The establishment of a duty to wamn was only the starting point, and was not dispositive. The Court shifted its
focus to the threshold requirement in tort law that every claimant prove exposure to the product in issue in a
manner sufficient to establish hiability. The courts in New Jersey have consistently rejected efforts to eliminate
that bedrock principle. For example, an attempt to substitute “alternative hability” or “enterptise hability”
theories have been rejected. (Namm v. Charles E. Frost & Co., 178 N.J. Super. 19, 21-25 (App. D1v. 1981)

In the toxic tort context, the court in Sholtis v. American Cyananud Co., 238 N.J. Super. 8 (App. Div. 1989)
rejected the concept of “market share™ liability. That seminal opinion established that a claimant must establish
exposure to asbestos either sold or supplied by the defendant. Id. at 30 — 31. In a subsequent case mvolving a
claimant stricken with mesothelioma, the court reiterated that it was mcumbent on the claimant to establish whose
product allegedly caused the mjury complained of Kurak v. A.P. Green Refractories Co., 298 N.J. Super. 304,
322 (App. Div. 1997)

In our case, the Court cited the requirement in Sholtis that Plaintiffs establish exposure to a pariicular
manufacturer’s fnable asbestos with sufficient intensity and frequency in order to withstand summary judgment
Given the difficulties inherent in direct proving such exposure. the Court noted that a plainiff may meet the
burden by circumstantial proof of sufficiently mtense exposure, generally supporied by expert proof. The bottom
line for the Court mn ihis case was that Plamntiffs were required to establish exposure with sufficient frequency,
regulanty and proximity to asbestos from a product made or sold by Defendant (citing Sholtis, supra, 238 N.J
Super. at 29). Here, Plamtiffs encountered the pumps manufactured by Defendant many years after the original
components wete replaced. They therefore failed to prove that they were exposed to any such asbestos-
contaming component made or sold by the pump manufacturer, and summary judgment was therefore warranted.

* Steven F. Satz is a Partner in the Environmental & Toxic Tort practice area. Steve has been in practice for over 20 years and
is AV-rated by Martindale Hubbell. He is also Certified by the Supreme Court of New Jersey as a Civil Trial Attorney and was
named to the 2008-2009 New Jersey Super Lawyers list where he is recognized in Civil Litigation Defense. Steve concentrates
his practice in toxic tort including asbestos defense as well as personal injury and general litigation.

* Richard J. Mirra. of counsel to the firm, joined Hoagland Longo in June 2009. His areas of practice include tort/personal
injury defense, insurance defense, products liability, miscellaneous general practice, corporate and commercial. Richard is also
skilled in the appeals process having written numerous appellate briefs for the courts.



